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David Kaye
Former UNSR for Freedom of Expression

Thank you to everyone at Open Net Korea and the National Human Rights
Commission of Korea. I am happy to be in a position to speak with you today, though
of course I would rather be speaking with you in Korea than from nearby Koreatown
in Los Angeles.

As many of you will know, “hate speech” is a kind of shorthand phrase that
conventional international law does not define. Traditionally, international human
rights lawyers have been concerned about its vagueness and the lack of consensus
around its meaning, which may be abused to enable infringements on a wide range
of lawful expression.

Many Governments use the term “hate speech” much as they would use “fake news”,
to attack political enemies, non-believers, dissenters and critics. On the other hand,
some argue that “it’s just speech” — which also seems to inhibit addressing genuine
harms, such as the kind resulting from speech that incites violence or discrimination
against the vulnerable or the silencing of the marginalized.

The situation gives rise to frustration in a public that often perceives rampant abuse
online and offline. How are we to think about hate speech in the many contexts in
which it arises? There is the hateful speech by random people on the internet. There
is hateful speech by individuals in the physical public square, calling for abuse and
violence. There are verbal attacks on migrants, often couched as attacks on
migration —how do we distinguish the two? There is the hateful speech of political
parties and those in political office, and I know that one question this conference
will address is whether the standards should vary depending on the speaker.

All of these questions are important and go to the essence of how we expect
democracy to function. What are we willing to tolerate? What is democracy without
freedom of expression? And yet what is democracy is communities are intimidated
or worse by speech into silence?



These are some of the questions I want us to keep in mind today. I am not going to
speak specifically about the situation in the Republic of Korea. Instead, I want to
spend a few minutes reflecting on the problem of hate speech as a matter of
international law.

So where to start? Let me start with three principles codified in the International
Covenant on Civil and Political Rights, a treaty the ROK acceded to in 1990.

o FIRST: There is a pervasive principle of non-discrimination throughout the
Covenant. It is one of the basic principles of human rights law, a foundational
one drawn from the principle that all states must observe and protect
everyone’s human dignity. You see it in Article 2 of the Covenant, which
requires every State Party to respect and ensure the rights of the Covenant
without distinction of any kind such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other
status. Article 26 guarantees equality before the law the entitlement to equal
protection without discrimination. These are just two of many references.

o SECOND: At the heart of the political rights protected by the Covenant is the
guarantee of freedom of opinion — which has absolute, non-derogable
protection — and freedom of expression. Recall what Article 19, paragraph 2,
provides: everyone is guaranteed the right to seek, receive and impart
information and ideas of all kinds, regardless of frontiers, through any media
of one’s choice. Consider the depth of this guarantee: it is multi-directional
in that it applies to those who speak and those who search, seek, receive. 1t is
categorical in that it applies to information and ideas of all kinds. 1t is
transborder, regardless of frontiers. It is not limited to one kind of media but
applies to whatever media one chooses, whether art, broadcast, print, digital
— semafor, you name it.

o THIRD: The Covenant recognizes the possibility of restrictions, and this is
where most of the debate tends to focus. Recall that the third paragraph of
Article 19 provides for state restrictions of freedom of expression — not
freedom of opinion, mind you — in the narrow circumstance where the
restriction is provided by law and necessary for the protection of specified
legitimate interests, namely the protection of the rights or reputations of
others, national security or public order, or public health or morals. Let’s
emphasize in particular that any restriction must be proven by the state or
other public authority to be meet these standards.

o Related to this third point, and most relevant to our discussion here, is what
follows in Article 20 of the Covenant. Article 20, the second paragraph,



provides that the State shall prohibit national, racial or religious hatred that
constitutes incitement to discrimination, hostility or violence. The Human
Rights Committee, the monitor for the Covenant, has indicated that Article
20 and Article 19(3) must be read together, so that any prohibition under
Article 20 must also meet the standards of legality, necessity and legitimacy.

o Consider what Article 20 says. It does not prohibit speech as such. It requires
the prohibition of speech that constitutes advocacy and thus advocacy that
constitutes incitement. It thus involves a link to some kind of action or
nascent action, it involves speech that causes a defined harm. In this sense,
“hate speech” itself isn’t prohibited, but that doesn’t mean it cannot be
addressed.

So to summarize, this is all foundational: guarantees of non-discrimination,
guarantees of expression and opinion, restrictions on expression only on limited
grounds, and a prohibition of hateful advocacy that constitutes incitement.

So where does that leave us? It certainly leaves us with a major question. When does
expression fall into the category of advocacy that must be prohibited? What are the
standards we should apply? What should legislation look like?

I believe that is the goal of this event, to work through that set of questions. But you
do not operate on a blank slate. Let me suggest a few ways to consider what moving
forward looks like.

First, a failure to criminalize speech, or to prohibit it, does not leave a government
without options. The first, most important obligation is to ensure that law prohibits
discrimination. That itself is a powerful statement of values, of democratic purpose.

Second, even the choice to criminalize or otherwise prohibit speech must involve
clear distinctions to emphasize only necessary prohibitions and only legitimate
prohibitions. The Rabat Plan of Action, adopted by the Human Rights Council more
than a decade ago, provides a careful way to think this through. Let me highlight the
set of factors Rabat noted to help us think this through:

o (a) The “social and political context prevalent at the time the speech was
made and disseminated”;

o (b) The status of the speaker, “specifically the individual’s or organization’s
standing in the context of the audience to whom the speech is directed”;

o (c) Intent, meaning that “negligence and recklessness are not sufficient for an
offence under article 20 of the Covenant”, which provides that mere
distribution or circulation does not amount to advocacy or incitement;



o (d) Content and form of the speech, in particular “the degree to which the
speech was provocative and direct, as well as the form, style, nature of
arguments deployed”;

o (e) Extent or reach of the speech act, such as the “magnitude and size of its
audience”, including whether it was “a single leaflet or broadcast in the
mainstream media or via the Internet, the frequency, the quantity and the
extent of the communications, whether the audience had the means to act on
the incitement ”;

o (f) Its likelihood, including imminence, meaning that “some degree of risk
of harm must be identified”, including through the determination (by courts,
as suggested in the Plan of Action) of a “reasonable probability that the
speech would succeed in inciting actual action against the target group”.
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Finding the Balance

Judit Bayer
Prof., Budapest University of Economy and Business

Finding the balance

Responsible speech, dignified society
Regulating Hate Speech by High-ranking Officials
Judit Bayer, PhD. habil.

Budapest University of Economics and Business, BGE

How the preserve the possibly most
expression, pluralism and freedom?

Only restrict one right
when it
disproportionately limits
the enjoyment of a right

of another person.

Aim at the highest
possible plurality of the
public discourse.
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International and national limits on hate
speech
The cause

* Incitement to violent action
* Genocide Convention 1948 and effect
+ International Covenant Civil and Political Rights 1966 trap

* CERD (International Convention on the Elimination of All Forms of
Racial Discrimination 1965)

» Rabat Plan of Action

» 1. context

. speaker

. intent

. content and form

. reach or magnitude of the speech

. the likelihood of the harm
* UN Strategy and Plan of Action on Hate Speech

o ABWN

Arguments

Pro Regulation Pro Liberty

 Even slighter HS denigrates * Long-standing, prosperous and
attacked groups (FISS? stable democracies do not need

« Speech action theory (Austin) — this, work it out naturally
he speech itself c_;rég\t(es a ) (Heinze)
hostile social environment * “inevitably, (...) government

= : ; discourages or outlaws
%%Tgudgg\r/\? extremism discrimin%tive action” (Barendt)

. « » * Non-violent consequences
* Let’s not accept the “tempora )
social harms (Brecautiongry i shouldn’t count -
principle) * Even if HS temporarily wins,
ultimately society will work out —

n ime. : o
Hate speech has a high potential to reduce the pluralism of g)'(lg'gss%r?s |nta soeCIety, exercising a chilling effect

on minorities’ expression and other rights 4
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The social censorship paradox

» The dominant social opinion can chill the minority (ideally the
democratic chills the discriminative — but also vice versa)

* Social preconditions: a) long-standing stability of dominant social
opinion, or b) aggressive and loud representation and promotion of
the ideas.

» Not: fragmentation, echo bubbles — parallel realities can exist
* Not: silent tolerance of a minority’s aggression

» Conservative, nationalist politicians typically tend to ignore
international law and obligations, e.g. constraints for equality

* Persons of authority spreading hate speech demonstrates the
failure of social censorship

Transformation of the information
environment (previous barriers vanished)

Policrisis era (Economic, climate,
pandemics, war, migration ...)

Growing gap between young and old
generation

Changing values (E.g. gender, migration,
“growth”)




Social
discourse is
necessary

Alternative discourses are crucial to channel social
aggravations into rational discourse

I-_Iigh Distinction between careful rational discourse vs.
il 2iisr - extreme emotional rhetoric is hard — but for persons
inevitable with authority, it is a must

Preventing the tipping point

* Preserve: “inclusion is the norm” where hate is a “violation of
G 9 I

” (VSN)
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Disadvantages, risks of regulation
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EU framework

» European Parliament’s earlier Rules of Procedure provided for exclusion
of funding if "a political party at European level has ceased to observe the
Prlnmples of liberty, democracy, respect for human rights and fundamental

reedoms and the'rule of law.”

» 2014/1141/EU Regulation on the statute and funding of European political
parties and European political foundations

» Must observe Article 2 TEU (respect for human dignity freedom, democracy, equality,
the rule of law and respect for human rights, including the rights 'of persons belonging
to minorities;)

+ Article 3.1.c.,
* Annex (declaration to be signed)

. Toa;\ifest and serious breach: the EU Party Authority may deregister the party (Art.
. ggg}ctions (Art. 10., Art.27.) de-register; exclude from funding for 5/10 years; fine 5-
(¢}

» EP and Council have checking and objection rights

EU broader Framework

* Framework Decision (2008/913/JHA) of 28 November 2008 on
combating certain forms and expressions of racism and
xenophobia by means of criminal law

* publicly inciting to violence or hatred directed against a group of

persons or a member of such a group defined by reference to race,
colour, religion, descent or national or ethnic origin;

* Member States may choose to punish only conduct which is either
carried out in @ manner likely to disturb public order or which is
threatening, abusive or insulting

* DSA & Code of Conduct against illegal online hate speech

« Initiative to include gender identity, sexual orientation,
disability and age

25



Potential consequences, sanctions

+ Criminal law: “ultima ratio” - high threshold to prove intention
 Erasure from registry by court...

* Blocking public funding

» Administrative fine from court which oversees lawful functioning

* Fine from the Parliament on the party
* Also for tolerating their member's HS

» Cordon sanitaire: no coalition with extreme party
» Counterspeech

* Limit the power of a leader for a limited period e.g. 3 months (no
known precedent) by the Parl, the party or faction

Closed personal scope: Who are persons
of authority?

‘If the high Authority appoints you to an

O Ordlnary citizen office, know this: every step upward on
 Influencer the ladder of offices is not a step into

freedom but into bondage. The higher
* Teacher the office, the tighter the bondage. The
* Priest greater the power of the office, the

stricter the service. The stronger the
personality, the less self-will.’
Hermann Hesse:

* Administrative leader The Glass Pearl
« MP Game

* Government member

* Prime Minister

* President

26



Closed list of protected characteristics

n, disability, age, social status, colour, ethnic or

* Author’s works in the topic:

« Bayer, J. (2024) Digital Media .
Regulation within the European Union -
AN ramework for a New Media Order,
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dhA] 3
Red-Tagging, Electoral Hate Speech &
Democratic Accountability in the
Philippines

Grace Salonga
Executive Director, MAD(Movement Against Disinformation)

Red-Tagging, Electoral Hate
Speech & Democratic
Accountability in the Philippines

Atty. Grace Salonga
Executive Director

Movement Against Disinformation
Legal Ground Philippines
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Why this discussion Matters?

Public rhetoric by state
actors often carries coercive
power

Hate speech by public
officials undermines

democratic
participation
Duterte slams De Lima
I} PRESIDENT RODRIGO DUTERTE CLAIMS RAPPLER
Says lover collected drug payoffs for her 3 Is-.muYOWWB'YTMEmCANS.
By: Marlon Ramos - Reporter | @MRamosiNG 0203 AM August T TS T— ¥ GMD:JHEWASO'”.LI'NE Sp

share: § ) X

NEWS

Order to target female NPA
rebels' vaginas just 'sarcasm’' —
Duterte

By VIRGIL LOPEZ, GMA News

President Rodrigo Duterte on Monday said his statement for soldiers to shoot female
rebels in the vagina was meant to insult New People’s Army members who chose to

bear children amid their involvement in the armed struggle against the government

Who are the Targets?

» Human rights defenders

» Journalists

» Labor organizers

» Farmers and peasant
leaders

> Indigenous peoples

» Students & youth leaders

» Teachers & academics

> Public Interest Lawyers

> Religious workers

» Community organizers

> Opposition lawmakers

Hindi ako against sa mandato ng
whole-of-nation approach pero
against ako the way
NTF-ELCAC has been

red-tagging, the way the task
force has been used to go beyond the
mandate that the task force has
been given.

Agree ako na "yung help that is being
given to incentivizing barangays with
the Barangay Development Fund, I'm
all for it. Ang hindi lang ako agree 'pag
'yung task force hbecomes so
powerful na it is already
used to harass.”
VICE PRES. LENI ROBREDO

PRESIDENTIAL ASPIRANT
13 DECEMBER 2021
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Let me repeat what the President, our
Task Force Chair, has said time and

7 e We do not “red-tag”.
We identify.

Red-tagging Is a weapon used by the
CPP-NPA-NDF to silence anyone who
speaks the truth about their fronts.

And if she says she is all for the Barangay
Development Program then she must
know that the identifying of those fronts
by the NTF-ELCAC... has been the key to
the empowerment of these barangays
In roundly rejecting the terrorists and

in giving them a real shot|
at genuine peace and
sustainable progress.”
USEC. LORRAINE BADOY

NTF-ELCAC SPOX FOR SECTORAL CONCERNS
13 DECEMBER 2021




Scale of the Problem
o 159 incidents of red-

tagging against
journalists recorded by

the National Union of
Journalists of the
Philippines from 2016—
2024 (by National Union
of Journalists of the
Philippines)

78.7% of monitored
election campaign

violations in 2025
reportedly involved red-
tagging (by Voter Report
PH)

Harm & Consequences
HRD fimeusas

Well-known human rights
defender Zara Alvarez
worked os o paralegal with
Karapatan and o Research &
Advocacy Officer with the
NIHIP. She recelved repeated

ZARA it
ALAVEZ

threats ond was

the target

an rights

of her hu ghts
work, including spending
nearly 2 years in prison on
The Philippines fabricated murder charges.
Twelve months on from her

Shot dead, Bacolod City murder, no suspects have

17 August, 2020 been arrested or charged

RED-TAGGING

and HARASSMENT
VS FARMERS

L
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‘Red-tagging threatens life,

liberty and security.” Deduro v.
Vinoya, GR No. 254753 (2023)




Hate Speech & “Coordinated disinformation
Disinformation campaigns use fake accounts and
influencers in social media” (Senate

Committee Report No. 648)

Election & Hate Speech

Red-tagging and hate

spéech during elections:

~ intimidate candidates
and supporters

> manipulate voter
perception

~ suppress political
participation

> spread disinformation

> normalize harassment

Photo of De Lima petitioning SC to allow visits from former
aide is FAKE!
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COMELEC Responses COMELEC Resolution No. 11127 (2025)

COMELEC Resolution No. 11116 (2025):

Republic of the Philippines
COMMISSION ON ELECTIONS

. Manila
Republic of the Philippines
COMMISSION ON ELECTIONS
GARCIA, Gevege ¥4 M e
. oA MSoUmOy ST S
BULAY, E Commussioner
NO. 11116 ENTITLED “ANTI- MA(‘I-D:..}LEMMMGP Commrr
ANTI-DISCRIMINATION AND GARCIA, George Ervin M o DISCRIMINATION AND FAIR CPLS Nebon) oo
FAIR CAMPAIGNING :ﬁ‘:‘;’ﬁ 2‘”"" t.':::’"’.,,i CAMPAIGNING  GUIDELINES :‘m:ﬁ« ASINGAL Marka Norina 5. Commindoncs
GUIDELINES FOR PURPOSES MACEDA, JR., Ernesto Fordinand P oo FOR PURPOSES OF THE 12 MAY
OF THE 12 MAY 2025 CELIS, Nelson) Commissuanes 2025 NATIONAL, AND LOCAL
NATIONAL, LOCAL, AND proiup  SNGAL MarksNerimaS. Gy ELECTIONS, AND BARMM
BARMM  PARLIAMENTARY PARLIAMENTARY ELECTIONS”
ELECTIONS. AND DECLARATION OF ALL I 0
ELECTION RELATED Wi
Promulgated: February 19, 2025 ACTIVITIES AND  VENUES Promulgated: April 8, 2025 }Tl) W
7N INCLUDING CAMPAIGN [} (A
RALLIES, CAUCUSES, POLLING 2
REsoLuTION No, 11116 PLACES, PRECINCTS, /
e CANVASSING CENTERS, AND
WHEREAS, under the 1987 Philippine Constitution, the Commission on ;’,:”C:.f TLATIONAS: 43 SARS
ElecumF (COMELEC) is mandated to enforce and administer all laws and —
regulations relative to the conduct of an election, plebiscite, referendum,

and recall;
7 RESOLUTION No, 111

WHEREAS, Section 52 (b) of the Omnibus Election Code (OEC) states that
the COMELEC shall have exclusive charge of the enforcement and
administration of all laws relative to the conduct of elections for the

nirnnea of anenving feas aedaste aed b

Legislative Response

Public officials must:
< exercise factual

HOUSE OF REPRESENTATIVES accuracy
o P, + avoid reckless
w&w accusations
House aiLL No. 1841 + respect due process

+ refrain from speech
that incites violence or

AN ACT T
DEFINING AND PENALIZING THE CRIME OF RED-TAGGING intimidation

Introduced by Representative LEILA M. DE LIMA

EXPLANATORY NOTE
Red-tagging is the act of g indi Is, groups, or org: as state
I bversi or without basis.

In the Philippines, red-tagging has long been used as an instrument to silence
and quash dissent among critics, ] human rights adh civil
society organizations (CSOs), community and labor union leaders, lawyers, and
political opponents. Since victims of red-tagging are often subjected to harassment,
surveillance, death threats, enfc d .and ajf killings, the
Supreme Court, in Deduro v. Vinoya (G.R. No. 254753, 4 July 2023), declared that
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Why Public Officials Must Be Held to
_— Higher Standards

Because:
. they possess institutional authority

. their speech carries coercive force

. their statements may legitimize violence

Challenges

No comprehensive anti-red-tagging law yet
Weak enforcement

Continuing impunity

Digital disinformation ecosystems

Difficulty identifying coordinated operators
Political resistance

O

O

O

O

O

O

THANK YOU!
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AEA A7 2] &ol| A ‘HfﬂO] A7 22 A Aus g, “otn o]
AES AHAe F(FR)el 93] wEo] Ao/ FAEH = AAl j401] HH%gEr/}
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AEEY deld, gl dgE HastAY ¥ AAE st Fxdd
ek HAE HFA= ety 18 Af= AtE 5 gl ‘AdF

ol g} EfQle] Apfo} FFo] ol(FHA/AA)S §E) T A
A7 ’ol7] wZolth Hojx etz Y AW EE A2 @7 HE
SASAY HE oste] At 5 vt AT ZH(AY A 37 = Al 2 &
Aty HEFRZY) dHAY 2AE 7|E2EE 7red Agly VEES JdAS A
AA & 53] THWRE, )9 AFe #HE Y AlxAol =T A7 ok,
AFxHEAH P F(ICERD), AlW1A-AFx4 Az #s A4+ ICCPR) 5
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HoeddAAE HAIRA WS Y BEY= AHe 7|7 folshA &

238 AFE AxsteE GFNA HaiEAR Y 28 dig 93 =T
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NbE R kv AASEATE 1 gigkRl ol Al T JAAPH S X, o u}
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PAA o2 AR EFE o] A= ggon, 53] Fofjldd dig dexds
F3e HFgol e slFdslEAe] gk wWAFH FAe . 33
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518 WEseEd U AANFEE SEA wEd 24 5o A9E
Asskar FAAEe] el Hrkiv

3. L Edd tiF aFE B A4

Zohebet AbelE, AAH we] t2y] wFe] BE HoFHe] tishe] wEA
LS F0d Det g DU Base] Aol aTee dFow @
Aelah Fe) MAMAN, @ FHAAL FHYAH o] ek olo uet W9
WS el el dow wue] Wasojol s e wWHe Wield
‘FHH o o] Fahslolol it Few@e] AgolE SHT £4L 717
ekol W@ WS AEEAD), AReIARE Abdel Aoy, He AE
BFE SR BT A Apde]l RAolu )R, dAelu Fuetae]
ol o274 thekd @l =A@t @A W AE Aol
wgolulgms)7t Adtele] SAAC e W@ AT o]/t Az
(e}
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e o SAshs dexnde ASA dobs MFEd HAarh slow
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ARFACED), AAsHe] An 5o Fd WA A AEA} @,
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2}l E(Rabat) 3EA A AAE oA 71H 7]?:, = 2 (context),
sz} (speaker), ¢ %E(intent), W-&3 &2 (content, form), ¢l ¢} X (extent),
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